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HI®TORY OF THE 


CHAP, VIN. after which we may go on to the confideration of crimety 


HENRY 10. 


‘The eyre, 


as to their nature and punithment; with the method of 
purfuing and profecuting offenders, from the time of the 
fact committed tv their condemnation in court. 

Previous to the coming of the juftices stinerant, there 
iffued a general fummons, as was before fhewn*, for all 
perfons to attend at a certain place and time ; which time 
was to be at leaft fitteen days from the proclamation of the 
fammons. When the juftices came, the firlt ftep to be 
taken was to read the writs or commifhons under which 
they derived their authority. After this, if the yuftices 
plated, one of thar, bongs as Braéton fays, mayor at 
dycretier, was openly to propound the occafion of theiw 
coming, to enlarge upon the utility of the inftstution of 
atinera, and the bencfits that followed from keeping peace 
and good order he was partcularly to notice the yiola- 
tion of suftice commutted by murderers, robhers, and bur= 
glars, and inform the whole affembly thet the king fm- 
manded all his lege fubeéts by their fant, and as they 
would preferve thar own property, to give every advice 
and affiftance towards reprefhing fuch and the like offences. 

Arver this, fays Bracton, the juftices were to with- 
diaw into fome pis ate place; and call to them four, of 
fix, or more of the, majores comstatis, who were called 
bujones comtatis ; being perfons on whom the reft depend 
ed, and by whom theyweve governed. With thefe the jufti- 
ces were to converfe, and thew how provifion was made 
by the king and his council for all perfons, aywell knig ft 
‘as others, being fifteen years of age, to make oath that 


* Vid ant Vol L gow become, Waportant act th 

* Lhe womaluus appellation of dufonet daysot tha it bad bbe 
wsto be met with nv where but an this before; for it as fuppoted 
pillige of Braéton, Sw Henry Spelman the latter wene, about that 
says) he had foen a MSS. that was wnt- excluded fitbm the’ 
tan barons comstatisy i fo, et poflitty wrts offypmans beng 
tresns the darons mayerety of lords only totes former, Vide 
withm the county. The diftarign be- fan, 20d Du Cange ype 
ween darenss mayors and munores bad 
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they would not harbour any outlaws, murderers, robbers, CHAP. Viz. 
ar burglars, nor collude with thofe who did; and, if they See y 
knew of any, that they would caufe them to be atrached, 

and report it to the theriff and his bailiffs; that they would 

follow every hue and ery with their family and men ; that 

they would arreft all fufpected perfons, without wasting 

for the mandate gf the juftices or fheriff, and make re- 

port to the juitices, or fherff, of what they had done. 

Thefe principal perfons of the county were to fwear to ob- 

ferve all this; and moreover, that if a perfon came into 

a town to buy victuals which were fufpecied to be tor the 

maintenance of malefactors who were harboured in the 

fountry, they would arreft the party, and deliver him to 

the juftices or fheriff, that they themfelves would not 

receive any ftranger into their houfes by night; or, if they 

did, that they would not permit him to go before it was 

broad day, and then not without the teftimony of three or 

fou? neighbours *. 

Arrenr this conference with the principal people of the 
sounty, the juftices, we may fuppofe, returned into the 
open court, to attend to the reft of the bufincls, ‘The 
next ftep was the callings over the ferjeants and bailiffs of 
hundreds, each of whom was to fwear to chufe out of his 
hundred four knights, who were to cgme immediately be- 
fore the juftices, and make oath that they would elect 
twelve other knights ; or, if knights could not be had, 
twelve liberas et legales bomines, who were no appellors, The jary. 
nit appealed, nor fulpedted of breach of the peace, or the 
death of 2 man, or other offences, and fucn as were well 
qualified to difpatgh the king’s bufinefs on that occafion. 
‘The mames of thefe twelve were immediately to be infeited 
bf a Schedule, which was to be delivered to the jultices. 
As the twelve df egch hundred appeared, one of them took 
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QMAP VIL the following oath: “ Hear. this, ye juitices, that I will 


RY Lil. 


bapitule itineris, 


“ Speak the truzh of that, which you thall command me on 
‘ the part of our Jord the king ; oor will I, for any thing, 
« omit fo to do, according to my ability ; fo help me God, 
and thele holy gofpels ;” after which every one was. to 
fwear feparatcly fos himfelf, “ The oath which John hese 
« Bas taken, J will keep on my part; d-help. me God, 
* and thefe holy gofpels.” When they all fworn in 
the above manner, the sapitula itineris were read to them 
in order ; and when thofe were gone through, the jultices 
informed them, that they were to anfwer in their verdiét, 
foparatcly and diftindily, upon every article thereof, and 
were to have their anfwer there at a certain day. Befideg 
this, they were to be told, privately, that if any knew of 
any fufpected perfons in his hundred, he fhould inftantly 
take them if they could be found; if not, their names were 
tobe conveyed tothe jultices, in a fehedule privately, that 
they* might not have notice to efcape ; upon which &he 
fheriff would be commanded to take them, and bring them 
before the juftices. 

“Lnese articles of inquiry, called the capituie itineris, 
were not always the fame, but differed as times or places 
required. We have before given fome fpecimens of the 
capitida in the preceding reigns‘; the following are the 
amticles of inquiry mentioned in Bragton. The firft was 
‘of the old pleas of the crown begun before the former juiti- 
ces, but not determined ; then of the new pleas of the 
crown that had arifen fince (for Such as had happened bey 
fore the former iter, and had not been profecuted, 
not now be inquired of ; and, dhould one be charged 
with an old crime, he might plead (uch aaa in difcharge 
of himfelf) 5. of the perjury of jurors at 4 former iter 
of thole ix mifericerdid regis, but who bid not’ been vel 
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amerved ; of the king’s wards; his yacant churches; his CHAR Vit. 
oftreats 5 his ferjeanties, and purpreitures on his land; of HENRY i, 
meafures and weights ; of fhenffs and other bahfls who 
held pleas of the crown, of ufurers deceafed, and their 
shattels; of the chattels of Jews lulled ; of counterfeiters 
of the coin; of burglars, fugitives, outlaws; of thofe who 
bad not made fifi alter offenders , of new pretended cuf- 
toms; of rewards for releafing diftrefles; of thofe whq 
held pica of provors without lawtul authority , of efcape of 
thieves ; of wreck, of offenders in parks 5 de rapents &F 
pris; of thofe who, having no hbary, ebftructed the 
entrance of bailiffs on their land, cf bailiffs and fheriffs 
giving favour, or holding plea de ceteta namto without the 
king’s writ, or fomenting funts, or taking bubes, of hun- 
dreds lett to farm, and their value; of thers and bailifts 
dfcharging on pledges perfous exculed of the death of 
1 man, for money, of impritomng thofe indiéled of larceny, 
allo were by law replviable, or rating amercements, or 
making unlawtul dihefics , of fuch who did not producg 
thofe they had been phidge for before the yufticcs, of ware 
rens made without lawful author:ty , of treafure trove , of 
felons hanged, and the veluc of the lands and goods. 
Thete teem to have been the piineipal and moft ufual arti- 
cles to be enquired of by the jurors,it this ame* 

Havin thus thewn the manner in which bufinefS was 
begun in the eyre, we fhall for the prefent take leave of it, 
and confide: the nature of crimes, and the courfe of brings 
ing criminafs to juftice.- This wall carry us to the infe~ 
rior courts of the fheriff and coroners, and at length bring 
us back to the eyre, whebe thife matters were finally de~ 
permined. 

Tue.critle which firft claims our regard, is that of of jet myeity. 
tafe-majefly 5 wybich contained in it feveral fpecies of of- 


* Bra 116 116.1, 157. 119, by 
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hav. vir fence. One of them has been before deferibed from Glan- 

Parrard ville’; and was, when apesfon attempted any thing againit 
the king’s hfe, cr to raife fedition againft him, or in the 
army, though what was defigned was not brought to effects 
and all thofe who gave aid, counfel, orgonfent thereto, 
were equally involved in the guilt. A charge of this kind 
might be brought by any one, even infant ; but 
the party accufed, in fuch cafe, was to be attached till the 
infant came of age. “The accufor, however, muft himielt 
be no offender; for if he was an acknowledged thict, or 
outlawed, or conviétd, or, fays Braéton, to be convicted of 
anv fort of felony, he was not adautted to accufe another ; 
nor were accomplices tu the guilt ever admitted to bring a 
charge of laefe-majefty. ‘The law required an accufation 
‘ot this crime to be made with all expedition. A perfon, 
who knew another to be guilty, was to go inftantly, fays 
Bra@on, to the king him(clf, if he could, or fend, if, he 
could not go, or to fome familia is of the king ; and relate 
the whole matter. ‘This was to be done inftantly ; for, ac- 
cording to the fame authority, he was not to ftay two 
mghts nor two days in one place, nor to attend the moft 
a gent bufinefs of his own; he wis hardly permitted, fays 
he, to turn his head behind him ; and the diffembling the 
charge for a time, bydilence, made him a fort of accom= 
pice, and betrayer of the king ; and, afterwards, fhould he 
prefer bis accufation, be could not by law be heard, unlefs 
he could thew fome very good reafon for his delay ®, 

I this charge was made upon. public fameg the lofs of 
{te and the forfeiture of his inheritance followed, as in 
cafe of an appeal; though in Glanville’s zime it feemed to 
have been otherwife ® ‘if the profecution was by an ap, 
pellor, he was to ftate the charge, with thortime, hour, 
and place, and conclude, et bog ego, juxta confideratitnimn 
emia, difrationase paratusfum. Upon tals the dyel was 
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awarded, 


ENGLISH LAW. 


awarded, if the appellee fimuly denied the fact; but he CHAP, Vit 
might, if he pleafed, make certain anfwers, which mutt Soar ™in. 
be determined before the duel could be awarded. He might 

vobje&t any of the points before-mentioned as requifite to 

qualify a to make the charge ; to all which the ap~ 

pellor might €ply, and the appeal might be decided on fuch 

collateral inquisgg?. 

Tue next queftion was, who was to fit in judgment he toinige 
upon, and decide this queftion. It could not be the king, 
fays Bra@on, for then he would be both profecutor and 
judge 5 nor his juftices, for they reprefented him; Braéton 
therefore thinks, that the catia et pores were to be judges 
in all cafes of life and limb, and difherifon of the heir. 
“This opinion of Bratton was probably (ounded upon the pro- 
vifion of Magna Charta y Nullus lube J omtey &2 c. diffeyfietur, 
nec feftruatur, Ec, nifi per judierem parium fuorum, Bev 
‘The manner, howevel, in which he gives this opinion is 
ai? evident mark of a different ufaze having fubfifted, and 
that it was not yet precifely fittled mm what inftances to 
recur to this judgment, or to be content with the ancient 
method. The remainder of this pafla:¢ our author, as it 
contains the opinion thtn entertained upon this pot and 
the awardof the duel, deferves notice. “here was to bea dif- 
tingtion according. to the fact on, which the appeal was 

whether it was felony or trefpafs; for every 
srefpafs, fays he, is not felony, thgugh every fony con- 
tain in it a trefpafs. If it was a felony, then the words of 
the appeal were to be weighed, and the matter examined 
into ; as whether the appellee would wage the duel, or 
plead fome of the points above-mentioned to bar the ap- 
peal; and if the duel had been waged without fuch exami- 
nation, it might be devadiatum, or retragted, If it turne 
ed out fo be rather a trefpafs than a felony, the duel was 
ferred and then it was to be gnquired of what degree the 
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-—faidjthat Braéton ftates this only as an opinion held by fomey: 
_feeundum quofilam ; yethe feems to give an abfolute opinion, 


( 


Arter this, the appellgr {wore in maintenance of. his 
appeal thas: “Hear this, O man, whom I hhold by the 
“hand, who are-called John by the name of baptifin, 

i that you are perjured, and therefore perjured, becaule 
Bean terpenes 

and feloniou4y, and with a premeditated affaule 

«did give him fuch a wound, with fuch a fort of weapon, 
“ht “he died thereof inthree days and this T fawy (0 
help me God, and thefé holy gofpels :"* to which were 
to be added, as in the former oath, the time, place, naney 


‘men, 
(eo foal the Bld logy fot he dal and 
‘manner. ‘There they were both to be 


{wear in this manner ?: ** Hear this, ye juftices, that 1 
Porshe mre nec mliquis pro-me, mee per me 
fi Dei deprimi debeat, et lex diaboli exaltari, 
 Afterthisa provlamation wasmade, 





a 


owAR.vin 
Poona 


a 


<r 











Ty 


and his pledges of profecuting the duel were in mifericordid. 
‘But it was otherwife, if he was vanquithed ; for thoughhe - 
‘was to be fentto gat he was generally pardyfed the mife= 
ricordia, in confideration that he had engaged in mainte- 
tance of the king’s peace. 








p <=! 
8 Pa oats had put himfelf upon an in 
Wher the. i fufpested the charge to be true, 
that the jurors, through fear, or love, or malice, were 
inclined to conceal the truth, they might, if they pleafed, 
feparate them one from the other, and examine them apart, 
in order to fift out the real truth of the matter. 
Here then do we ‘fee the “office of the twelve jurors 
Shofen oytof cach hundred at the eyre: they were to di- 
geft and the accufitions of crimes founded upon 
report, and the notorious evidence of the fact; and then 
again, under the direction of the juftices, they were to re- 
confider their verdiét, and upon fuch review of the matter, 
they were to give their verdict finally, Again, wherever 
any circumftance rendered it unlawful or impoffible that 
the duel fhould be waged in an appeal, the truth was | 
enquired of by thefe jurors ; and we may fuppofe, that in 1 
all other caufes inthe eyre, whether civil or criminal, where 
a matter arofe that was to be tried by a jury, it was se- 
ferred to one of thefe juries, who attended there on the 
bufinefs of the county. It may bé collected from a fingle 
mention of purgation by Bracton, that 2 perfon charged 
per patriam might purge himlelf, as formerly’, or put 
himfelf on the country, as before mentioned. 
“Now have we finifhed all that can be faid concerning an of appeals. 
|® appeal of death. There wert feveral other cafes of per- 
injury, where an appeal ‘was the ufual mode of pro- 
fecution. One of thefe was de pase et plagis, Ss they 
galled it. The form of this appeal was, 4. appellat B. 
guied Guch a day, ficut ficit in pace domini regis in Gach 9 
© place, venit idem B. cum vi fud, et contra pacem demini 
alee et affultn premeditato fecit ci infultum, et . 
s 7 
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quandam plagam ei fecit in fuch a part, with fuch a fort of 

ui at quad boc fecit nequiter, et in felonid, offert probare 4 

in per corpus fuum, &:. as in the before-mentioned 5 
. 
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appeal. To this the appellee made his defence: 
wenit, et defendit pacem demini regis infraflam, et 
at plagam, et quicquid of? contra pacem demini regis, and fo 
on, denying the whole appeal per corpus fim fecundum 
quod curia confideraverit. Xn this there might be the fame 


general exceptions made, gs were ftated in cafe of homi- 
cide; as, that fuit was not made before the theriff and 


coroners, and the like. The appellee might jerte-his p= 
tion, whether to defend himfelf per corpus per patriam, 
except in fome few cafes, where the trial by duel was not 
allowed ; as, if it was not aplaga, but only a bruife; and 
for that purpofe the party was to be infpected and exa- 
mined 5 for if it was nota plaga, it was only a trefpals, 
and no felony *. In like manner, if it was not laid armis 
melutis, but xf it was done bya ftoneor ftick, in this appeal, 
as weil as in that of homicide, as we before obferved, 
they could not decide it by duel ; for thefe weapons, fays 
Bragton, made only a bruife, and not a plage, or wound !, 
Axovwer appeal for a perfonal injury, more aggravated 
than the foregoing, was that de plagis et mabemie; which 
appeal was ftated much in the words of the former: 
appellat B, quad cium effet in paae domini regit in fach 
place, Sc. wenit idem B. cum vi fud, ot in felinid at affultu 
premeditate, Se, as in the former, et fecit ef 
plagam in capite, ita qued mabemiatus oft ; et qudd be 1 
mequiter, et in felonié, ofert probare verfus = oe 
mabemiatus, preut chria dem. regis bh 
defence, Et B. venit, et defendit, We, The frft f 
taken was for the juftices to infpe& the wound, to 
Sea chahie) od fr ot os age aa 
ftrained to defend himfelf by the country; for it 
a double injury to oblige the appellor to engage in t 


At 
rtd pat deine dl (Rnfit for fight; as if a 
* Drab. 144. $ Bhid. 244. bs” 








= jag mandy a man’s body that rendered. him 
Iels able to defend himifelf. BraSton thought, that 


teeth was a mayhem, if they were the frone 
it difabled, in fone meafure, from fighting ; 
but not fo ¢ others. Caftration was a mayhem, 


though an injury out of fight, and caufing no outward 
disfiguring. There were fome mayhems which were not 
a bar to the appellor engaging in the duel ; as where an 
ear or a nofe was cut off ; this, though a disfiguring, not 
being fuch as would difable him from fuftaining the duel. 
‘There lay in this appeal the fame objections concerning 
the wounding and weapons, as in the former ®. 

‘Tee next appeal, grounded upon a perional injum, is 
what they called de pace et imprifonamento; which was, 
where a free man was taken and imprifoned againft the 
king's peace. The words of the appeal were, 4. appellut 
B. quid fieut fuit in pace demini regity We. venit idem 
B. cum vi fud contra pacem, &c. et duxit eum to fuch a 
place, &c. et in prifond ibi eum tenuit, Se. donec delibera~ 

per ballivum domini regis; et quid boc fecit nequiter, 

tin felon, erty &c. The defence was, Et B. venit, et 
vim, et injuriam, et pacem domini regis infraftam, 

“a taptionem, et imprifonamentum, &c. To this appeal 
be taken the like exceptions as to the former. The 
‘appellee might juftify taking him as his villain nativus, and 
‘might produce his relations to prove him fuch. The prin- 
_ ipal iflue might be tried, as in the other appeals, per corpus 


| patriam. 
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tn anaes Bato fac at ie 
Ti. de pace et imprifonaments, they might proceed civilly, mot, 
MH yiteflanding. the fact was criminal, and make the com= 
plaint as for an injury, without charging it felonionfly 5 
guid B. imprifonavit A. contra pacem demini regis: and fo, 
if in the county, contra pacem vicecomitis; if in-an infe- 
ridr court, contra pacem of the lord. If it was laid as 
an injury in this manner, it would not be wig 
any corporal pain, but only a pecuniary by way of 
damages: but when it was profecuted as a fclony, thefe 

\ offences, as well as the others, produced a judgment of 

life and fimb*. It fhould feem, that an appeal, laid in 

this way, would become what we fhould now call an aétion 

of trefpafs. 

Barone we take leave of imprifenment, it may be pro- 
per to mention a more fpeedy redrefs, in cafes of impri- 
fonment, than an appeal. This might be reforted to, not 
‘only where a private perfon imprifoned or put reftraint up- 

‘on another, without any fhew of authority, but alfo where 
officers of juftice, under colour of procefs, caufed perfons 
to be put in confinement. It was from this latter cafe 
that the writ de bemine replrgiande took its name, and to 
this it was more peculiarly adapted ; for, in the former in- 
flance, it was moft probable a 2 perfon would ule that power, ~ 
which the law allowed, of recovering his libérty by farce, © 
‘or whatever means fell in his way. ‘The writ was dire&ted 
to the Meriff, as follows: Precipimus tibi quitd ju/ft et fine, ] 
dilatione replegiari facias A. quem B. cepit et captum’de- 
tinet 5 Nance eB ed a pre ie 

















titie, Gc. tole, Be.*. A man, therefore, who 

and detained unlawfully, was to be difcharged upon ple 

‘being given, as in the caf@ of goods taken for a diftrels. 
# Bra. 145. b. © Bid, 154. 





"To thefe ee by'way of redrefiy oF punithment © 
© when an injury had been done to a man’s perfon, it may 
* be added, thar the law held out 4 proteétion, by way of 

fecurity and prevention, to thofe who apprehended any 

danger of that fort, “Thus a man might pray the king’s 
peace in court againft any particular perfon ; and if fuch 
fon fhould, after that, do any thing in breach of fuch 
urred the penalty of the court's difpleafure, 

and was accdMijngly in mifericordid?. 

Tere now remain only four more appeals to be ex~ 
plained ; that de pace ct reberid; that de cembuftione deme~ 
rum ; that de raptu virginum ; and laftly, that de fuerte, 

‘Tue appeal of robbery was in this way: . appellat B, 
quid fcut fuit in pace demini regis, Be. venit idem B. cxm 
vi ful, et neguiter et in Selenié, et contra pacem domini 
regis, et in roberid abjtulit ei, &c. naming the thing 
taken, its quality, quantity, price, weight, number, co- 
Jour, and the like. Sometimes there was contained in this 
appeal a charge of wounding, mayhem, or imprifonment. 
The conclufion was, as in the other appeals, ef guid boc 

nequiter et in felonid, ce. Vhen begun the defence, 

EB. enit, et defendit Pacem et felmiam, @e. A perton 

© aap leadaae larg nasa 

his keeping, but he was to date fuch circumitance 
ly, Abpilit i decem axreet, de denoriisdomini fay 
gut babuit in cuflodid fud, et unde ipfgintravit in Lies 

“erga dominum fuum, Se, The punifhment of robbery 
upon the nature of the crime ; it was fometimes 
with lof of life, and fometimes with lof of 

‘The felonies of this time were punithed varioully, 
ling to the circum{tances of the cafe, by death or 







and hence that judgment of life and 
lageted te nhersice te new Jaigrnes oe " 
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Vit. Att burning of other perfons houfes, if dane mequiter ef 


Tit i” félnid,as on account of any malice, or animofity, or for’ 
fake of plunder, was punithed capitally. “The appeal was . 
in thele words: 4. appellat B. quid citm ipfe effet in pace, 
&e. seni idem B. mequiter et in felonid, Be. ubi ipfe A. 
interfuit et widit, et ignem appofuit demibus fuis, et eas com= 
dmffit, ot de cotallis, fe. in reberié contra OD se oa 
pertavit, &c. to which the appellee made his dete: 
the proceeding was the fame as in other aj 

‘Tn appeal de rapty virginum, as it is called by Brac- 
ton, was not confined to thofe only who were literally 
fuch, but was a remedy in all cafes where a woman bad 
heen si oppreffa. The punithment of this crime was 
membrum pro membre, according to Braston; corruptor, 
puniatur im eo in que deliquit ; ocules igitur amittat, propter 
afpetlam decoris, que virginem concupivit 5 amittat et tefli~ 
ender, gud calerem flupri induxerunt. “This was not always 
the panidbment ;, but it was varied according to the chae 
ratter of the woman. It was fometimes greater, —_—s 
lefs,; and depended on the woman being married, 
dow living in reputation, a nun, a matron, 2'by = 
cubine, or one living in proftitutit ; for even thefe were 
under the protection of the king’s peace. In former times, 
the corruptors of virgins ufed to be hanged; but - 
nifhment was now reduced to the above pain, Jofs of 1 
and other corporal pypifhments, and fuch offenders were | 
never punifhed with death '. | 
‘Aw appeal of rape was to be commenced and condulted 

like cithers. The words of appeal were thefe: #. it 
B. appellat C. quid few offer in, Sc. venit idem C. 
wi fud, et nequiter et contra pacem démini regis 
cum ed, et abftulit oi pucillazinm fieum, et ean deti 

q ttm per tet notte, Setting forth: the circumfances of 1 
fats and concluding, quis Lac, We. offert prebare, 
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cafes. Then followed the defence : E: C. wenit, ce 


it feloniam, et pacem, et rattum, &e.*. It was 

Se essa to this, as to other appeals, that there was 

‘not fufficient fuit made ; with others arifing from the cir- 

poe peculiar to this crime. The party might deny 

that the amifit pucillagium ; which would be tried by in- 

fpection of four legales fiemine. He might fay, that the 

n his miftrefs; that it was with her confent 5 

and he might gut himfelf on the country to try it, He 

might ¢: that there was no mention in the appeal de 
puctagic! 

* As to the marriage of the parties after conviction, that 
‘was to be quite voluntary on the part of the woman, tho’ 
it was a fort of neceffity in the man, in order to fave the 
pains of the law, An appeal againft thofe guilty of ferec, 
inthis crime, might be thus : Quid tenuit cam, dum idem B, 
abfulit ci pucillagium fuum, ot, fuit in confilic et auxilio*. 

‘Ture were only rwo cafes where a woman could Uring 
an appeal: one was this, de raptu ; the other was, de mor- 
te vivi fui inter brachia fua interfecti, \n the latter cafe, 
the | was always to charge the offence in that fpecial 
way: eccidit ipfum B. vigum fuum inter brachiafua, Be, 

Iw all the foregoing appeals it has been fuppofed, that 
the was cither in cuftody, or at leaft was forth- 

trial. When it was not fo, there iflued a 

writ of t. This, in cafe of homicide, was, Si 
ote fecerit, Gc, tunc attachiari facias’ B, per corpus fuum : 
cae ote of the before-mentioned crimes, it was 
te, Ge. pone per vadium et falvos piegios. Any 
mentioned appeals might be removed from 

} before the jultices itinerant (to whom jt was the courfe for 
| the parties to have a day given by the county) into the 
| gourt coram nobis, vel juflitiariis neftris apud Weftmonafte 
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NIN. rium; for which purpole, a writ of venire facias me 
7), would ifue, containing in it likewife a pone per wadiwm et 
‘Jfalvss plegics gaint the appelice. If he did not-appear — 
upon any of thefe attachments, another writ iffued, guid 
facies interrogart de comitatu in comitatam, till he was out~ 
lawed, at the king’s fuit*. ‘The above procefs of attach= 
ment was likewife the courfe if the appeal had been 
in the firlt initance, as it might have been, coram 
wel juflitiariis fuis de bance, Did any cogs arife about 
the agreement between the appeal made in th 
that in the fuperior court, there iffued 2 recordari facias to 
the county, to enable the juftices to compare them *. 
Amon« other offences we mutt not omit theft, which, 
fince the ume of Glanville *, had became one of the pleas 
of the crown. There lay an appeal of this offence not 
only in the king's great court, but alfo in'the county court, 
court baron, and others. As this feems to bein violation 
of the prohibition of Magna Charta, it muft beconfiflered 
what forts of theft were held to be out of thelimenning 6 
that a&t. ‘Theft was either manifefl of met’ 
latter was, when a perfon was fufpected of th 
patria, and where there were ftrohy prefump 
ing-againft him ; of this kind of theft, none could howd 
gle but only the king in his own courts. Butof bw 
theft, which was when the offender was = 
thing upga him, and was called handbabende hm 
ae of this feveral interior courts might hold plea Sy F 
Fue jurifdidion and judicature of thefe inferior courts, 
was termed by fome very barbarous names. Loris off 
chifes had cognizance of crimes under the titles of Se# 
Sak, Tel et Team, Infangethef et Usfangethef. Infargrm 
pve when a thief was taken with the thing flolen 
him (with the manewr, as it has. fince been termed). 
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the lord having no power to purfue his own tenams out of 
‘his jurifdigtion, but yet enjoying a right to queftion ftran- 
~ oe fens Talore Agee mapa te pass 
cular circumftances of guilt. Where the thief was not 
CRAY: mancur, ten longed coly Raia 
court to enquir 
| Stuer ened Braddon tobe, contredlatio rei ali= 
“me st om cum anime furandiy invite ille demine, 
“cujucs res illa fuerit. "The words of appeal were, Quid in 
felanid, et furtive, ein latrecinis, et contra pacem demini 
regiscepit rem illam, et furtive abduxit eam et guid hoe 
fact fartivi, din felonié, offirt, Sc. To this the ap- 
| pellce anfwered, and defended the felony and larceny, cither 
per corpus or per patriam. If he chole the former, they 
proceeded.as in other cafes : if the latter, he might flate 
things in his defences. He might fay, the thing 
be-ftolen was his own, and fhew the reafon 
% a8 if it was ahorfe, he might fay it was foaled by 
one of his mares, and that he bred it; and if this was 
teftified by the country, he was fet at liberty, unlefs the 
could fhew by the country and the vicinage, and 
certain proofs, that it was his foal, and he 
bred it and when a /eéia was thus produced go both 




















of credit. But if both fides were upoman equi 
‘as to their /ecta and teftimony, then other credible per~ 
“fons were to be called out of the neighbourhood, who were 
* not connested with cither of the parties ; “and for whomfo- 
- they agreed, he was adjudged to be in the right, and 
he matter was decided. If the defendant faid he bought 


+ Badrs4b. — * + Mid tgo.bee 


7 ity 


Tides, that was preferred which was the greater and more 


‘Of theft. 







vith ity or that it was given him, then he Was to call the 


or giver-tg warrant it. ‘They*then proceeded as in cafes 
of vouching to warranty in civil fuits, “The warrantor, if 
he appeared, either entered into the. warranty, or 
his being bound to warrant; and in that cafe, the appelles. 
was to prove it againft him per corpus, und fo it was deci~ 
ded by duel. Lf the warrantor entered into the warranty, 
then the appeal went on between the appellor : 
the appellee was difcharged. The warraptor might vouch 
over, and (oon. If the Wwarrats2tid nei “appear, there 
iffued not afummons, but a venire facias. —— 
Iv the thing ftolen was bought, and the buyer had no 
wartantor to vouch, there was a diftinétion between buy- 
ing privately, and publicly in a fair or marker, in the prefence 
of the officers of the market, where a toll was paid; for, 
in fuch cafe, the appellee, upon reftoring the thing without 
receiving back the price, would be difcharged from the 
appeal, It fornetimes happened that fturdy fellows, who 
were beft fuited to this kind of decifion, were hired to war~ 
rant : if this appeared to the juftices, they might direct it 
to be enquired of per patriam, and fuch champion Was to 
have his foot and fift cut off. “The punithment of theft de-. 
pended on the value of the thing taken. No chriftiamman 


(fays Braéton) is to Jofe his life for a {mall theft. 
he does not fpecify the degree of value whi de t 
diftingtign, as now, between grand and petty s he 








«only fays, that a thiel convict was, according'to the value” 


of the thing, either to dic, or to abjure the realm, or coun- 
try, or county, city, borough, or vill; or be was) to 
Sufligatus, and then difctirged. : 

Sr was generally held, that a wife thould not be 
ex fatte viri, becaule, being fuppofed to be under his po 
and controul, the law, in tendernefs, would not make her 
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in her own feparate cuftody, the would be confidered. as. a 
party to the theft. On the other hand, the circumftance 
of property found in poffeffion of the wife, did not conclude 


the hi fo asto make him a party. Indeed it feemed 
w upon nice circumftances, whether a wife com= 


mitting felony together with her hufband, fhould be confi- 
spn a ie 3 and whatever privi- 
were allowed the wife, no concubine, nor any of the 


family, could claim them®, A woman convict, if preg~ 
nant, was not to be executed tll fhe was delivered *. 
Persons convicted of a felony could not bring an appeal 
againit any one. The law pronounced of them frangitur 
edrum baculus ; meaning, that they were difabled from de~ 
raigning the ducl in proof of their charge. But it was 
not fo of a probator or prover, as he was called; for he, 
tho" he confeffed his crime, was not regularly convicted 
thereof} and che king would grant fuch 2 perfor his life, 
upon condition that he would contribute to free the country 
fromfelons, either per corpus, per patriam, or per fugam, 
by caufing them to fly. A man who had thus confefled 
his cfime, was to appeal others as accomplices therein. 
nis fort of accufation was kept under fome check » for 
if the perfon appealed by him was a liege man to fome one, 
and in frankpledge, and had fome lord who would vouch 
‘him, and he himfelf was willing to put himfelf upom 
country; if he was delivered and acquitted by that 
the provor was to be condemned as a liar and 
conviét felon. But if the perfon appealed was in no de~ 
nor had any Jord toownhim, and had refuled to put 
St acy ee 
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picious footing with the provor, they then were 
Tir, t-wage the duel. So, again, if he had confented to pat 
 iexlelf upon the country, and etry cla 
‘a fufpicious perfon, then, likewife, the ducl was to be re- 
forted to. 

«Tr a felon confefled his offence before the theriff and 
Coroners, and became a provor, and ftill conti; 

before the juftices, to accufe others, he was to = 
{elf to conviét fuch a number as he 5 and upon 
thole terms his life was gi admit 

@ man to become a prover but the king, 2s none 

alone could pardon the pain of death. “The judge might 

do this, as the king’s reprefentative in judicature, either =~ 
by his own authority, or under the direStion of a fpecial | 
writ commanding him foto do': in either cafe, there 
iflued esecel Freche: egsiol Se peiet 
and fo on to outlawry, if neceflary. 

Tax words of appeal were: A. de N, cocwoscess 
Se Je latronem, appellat B. de focietate, et latracinias guivd 
ipfi fimul furati fuerunt, Se*, to which the appelice an~ 
fwored, Ee B. wenit, et defendit focietatem, et latrocininm, 
&e. The duel was waged, and Ye oath taken in the fame 
manner, mutatis mutandis, as in other cafes. If the 
provor vanquithed one, he was to go on with the ot . « 
Should the appellee be fuccefsful, he was not #0 be 
difcharged, but, on gccount of the fulpicions arifing from, 
» the charge, he was to be let out on pledgés, unlels the 
juftices faw any particular reafon for committing him to 
gol ; as if he was indicted by the knights, or other credi- 
ble _perfons. In the former eatey if be could not find, 
pledges, he was to abjure the realm, or to remain 
for ever'; as fhould the other appealed 
provor died before the ducl. ‘The provor, i 
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profecution of criminals, founded upon the loofe ftate of 
the police, when malefactors were fuffered to aflociate in 
rear parties, and could not be ealily difcovered but by 
fessiggethetn one againft the other. 

‘We have hitherto confidered only the higher order of 


ies whichwas goss! criminal and produced 
Miter apical punithment, cof limb, or banifhment, 
‘perpetual or temporary. It follows, thatfome notice fhould 
‘be taken of the leffer order of crimes, which were profecut- 
ed civilly. Aétions founded upon injuries, as they arecall- 
‘¢d by Braéton (by which are meant actions of trefpafs), 
‘Belonged, as well as the former, ad corenam regis, inal 
as they were * contra pacem domini regis. Injuria 

is defined by Bratton to fignify any thing quad nen pure 
JE Thole injuries of which we are now going to (peak, 
‘were followed by a pecuniary penalty, to which, accord- 
ing t the nature of the cafe, was fometimes added im- 
prifonment. An injury was not only when a perfon was 
_ wounded, ‘beat, or ftruck ; but alfo when any flander was 
fpoken of him, or 2 famofum carmen was made on him. 
‘might fuftain an injury not only in his own 

‘ RAN Hae ycsions of ethers wis were unity tun 
| authority, as in thofe of a wife or children. But though a 
| man might have an adtion for an injury to his wife, the 
~ could not have one for an injury done to him; for though 
‘the wile Was tobe defended by the hufband, he was not to’be 
otedted by her. A man alfo might fuffer an injury when 
was done to his fervant, or villain; as if they were any 
‘beaten ®, and his honour was thereby hurt, or any 
















. interruption occafioned to his affairs 5 for otherwife ant 1] 
Tn, Aétion for beating apes ers 

a An aétion for an injuryy Ot, a5 it may, be ] 
properly called, an action of Jay not only ggainit 
the perfon actually ftriking, but againft all procurers and 
contrivers thereof. This action fhould be brought imme- 
diately ; for if the injury was diffembled for any time, fuch 
delay would bar the party of his action ?, i, 
Vetitum NAmiuM, or the detention of anamium (now 


called a diftrefs), was a fubjgét belongipe to the jufifdiction 
of the king’s crown ; ST ag 
allowed to any except the king or his juftices. But 
caufe queftions of diftrels required difpatch, on account of 
the nature of the fubjeét taken, which was fometimes 
living animals, a fpecial jurifdiction ufed to be given to 
the theriff, who, in this inftance, did not act in his office 
as therif, but as ju/flitierius regis. If any one clai 
franchife to hold plea de vetite namic, it was ut juftiti 
regis, by fpecial grant’. The title of diftrefs is paffed aver 
by Glanville, with a bare mention of the writs directed to 
the theriff commanding him to make deliverance’... The 
Jearning upon this fubject had, fince his time, been wrought 
up into fome fize and fyfiem 5 Henk of nbc aia 
ftood, it may be very proper to give. ey 
‘Tne queitions arifing in this plea related cit 
















| If the lord defended the unjust detention, and 
iff had at feta, who all agreed in teiti- 
in fupport of then was the defendant to 
wage his law ducdecima maim; and if he failed in fo 
doing, he was in mijericordia to the theriff (for we are now 
peaking of this proceeding when in the county), and 
wagzasaftore to the plaintiff the damage he fuftained by 
the detention. Had he fucceeded in making his law, he 
would have ii cattle would be returned 
tothe Jord; the plaintiff would be in mifericerdié (but 
Swithout paying damages) ; and muft fatisfy the lord for 
the fervice duc. 
Hap the queition been upon’ the unjuft caption 5 as for 
a fervice which the plaintiff difclaimed, and did notac~ 
Knowledge to be due, and of which therefore no plea 
could be held without the king’s writ; if the plaintiff 
fhewed by a furfficient fecfa, that the taking was for a 
fervice which he difclaimed ; then, as this was a point 
upon the right, which in.a proper proceeding by the king’s 
writ might come to be decided by the duel, or the great 
affifey there was"an end of the fuit in the inferior court, 
and refort muft have been made to the writ of 
| right? which was the writ that was afterwards called 
“alWwiit of tight fur difeloimer". I the lord fad feifin 
per manum tenentis of the fervice for which the diftrets 
was taken, and upon the plaintiff’ denying {, this 
‘was verified per patriam; the plaintiff was in miferi- 
‘ and he was to return the cattle to the Jord; for 
‘this cafe, as there was a recent feifin, they could not 
“edmie'to the duel, or the great afife. But fhould 
k find thar the lord had not feifin per manum 
tenentis, then be was tobe in mifericerdids the plaintiff 
‘was to recover his damages; the cattle delivered were to 
* Bra. 156. 1O.N.B. 1670 
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P, Vil. remain in his hands ; and the lord had no redrefs but 

TT. writin which he might try the right by the duel, or the 
great alfife. In like manner, fhould the tenant die, an 

him a recent feifin thereof guafi per manum tenentis, if he 

had feifin thereof 2 year and day before the tenant’s death. 

= Comp.ainr might be made both of the unjuft caption 

and detention; and when the complaint was of this fons 

and the defendant denied both, if one was found for the 


seed nal cee fee the Maha mE AT Oe 
in mifericerdié, 8 t0 onc, the other in mifericordid pra e 
falfo clamore, a8 to the other. If the lord made defaule. 
after he had waged his law, or had failed in. his endeavour 
to make it, the cattle were to be delivered ta the plaintiff, 
whatever might be the event of the fuit. 

THe fubje&t of replevin and diftrefs will be underftood 
better, if we trace it from its commencement through 
alldts flages. When any one had a complaint that, his 
cattle were taken, or detained againft gage and pledge, he 
either applied for a writ commanding the therif quid replen 
giari facies, 25 we faw in Glanville’s time’; of made m 
verbal complaint to the theriff, who, upon having fecurity de 
projequende properly given, would, without a writ, pto- 
ceed to make replevin. The manner of replevying «was 
this; "The theriff went in perfon, or fent one af his ofe 
ficers, to the place where the cattle were detained, and de- 
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Et poeta theriff's officer was to take fome of his CHAP. 
the value, and detain them till the diftre(s | 
ay alarbag in afterstimes, was termed a 
taking in withernam. If the taker had no land or chattels 
‘within the county, as the theriff’s power could reach no 
further, recourfe muft be had to a.writ of attachment, as 
follows: Si A, fecerit, Ec. pone per vadium et falves ple- 
gies Biquid fit coram juflitiariis noftris apud Woflmonafle 
rium, Fe. olenfurus quare cepit averia ipfius in comitaty, 
Gee ubi idemBy stor botsrogras nec tenementa, et ipfa fue 
gavit d pradicte comitatu, Se. ujque ad comitatum tuum in 
frarudem, extra poteflatem vicecomitis, Sc. et ibidem ea 
detine?, contra pacem nofiram, ut disit, Se. *. 

Tr no oppolition was made to the theriff, or his officer, 

he was fuffered to have a fight of the cattle, he was 
to caufe them to be delivered to the com- 
‘plainant 5 and then he gave a day to both parties, to appear 
ae the next county, that the taker (who could not deny'the 
taking againft the theriff’s teftimony, he, in this cafe, 
ghaVing the authority of a record) might thew his taking 
to be juft; and the complainant, that it was unjuft. At 
‘the day appointed in the Gounty, the taker could have no 
effoin, as an unjuft taking and detention againft gage and 
pledge was confidered in the unfavourable light of a rob- 
sbery, and was held to be ogainft the peace, even more 
than a diffeifin was, At the day, the taker was_to {tate 
Anis reafons for the caption. 

“Tux grounds upon which a juftification for taking cattle 
might be refted, were many. It was very common, in 
‘thefe times, to juftify under the judgment of the lord's 
‘court, where it often happened there had been fome com= 
pulfory proceeding to recover the duty in queftion. Thus 
‘the taker might fay, that ju/?2 cepit, and per confiderationem 
ecanne texiior tes govt den guceron asneiee 
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% VEIL debuit, ot i injufft detinuit § for which he might vouch his ~ 
poe ital a ree hey and deny that he detained 
* it againft gage and pledge. To this the plaintiff might 
reply, guid ille inju/ft cepit, et detinwit; “ becaule, being 
 fummoned to appear in the defendant's court to anfwer 
“ for certain fervices and cuftoms demanded of him, he 
“ there faid he owed him no fervices, and demanded 
« judgment, if he was to be put to anfwer without the 
« King’s writ, in a matter that touched his freehold ; and 
yet, neverthelefs, the defcTigime tect’hs cattle, and di- 
“ firained them for a fervice which he did not admit to 
« be due, and when he demanded his cattle, he refuled'to 
& deliver them ;"" ot de hee producit fefam, which was to 
confift of credible perfons, who were prefent in court. If 
Se var eco acnd cake 
was fummoned ; and if that agreed with the fea, 
there remained nothing but to enquire whether the diftrefs 
wat made by judgment of the court, or by the lord's own! 
voluntary a€t. If the former, then the court 'was in mix 
fericordid, for its fale judgment ; if the latter, then the Tordy 
was in mifericordié; and in both cafes the cattle remained: 
with the perfon to whom theye had been delivered. “If 
there had been no proceeding in the lord’s court, and he 
jultified for fervice duc, then they proceeded as before- 
mentioned, obferving the above diftinction, where the fer- 
vice was a queftion of right, and where of (re 
cent feifin*. % . 
‘“Tnedefendant might avow the taking t6 be juft, becaufe. 
be bad a freehold in which neither the plaintiff noria 
‘one elfe had a right of common, or other eafement, and 
the plaintiff had put his cattle there without any 
thetefore he took them ; though he was ready: 
fore them, if the plainti” would abftain from the like 
‘wweipafies, which he refufed to do. To this the plain 
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tiff might reply, that the taking was unjult, becaufe he CHAP VUTS 


had a right to common there, which he was ready to thew Sah 


asthe ‘court fhould dire&; and therefore it was, that he’ 
would not find pledges to obtain a releafe of his cattle, 
‘When the fuit was brought to this iffte, the county court 
cotild proceed no further in it, and the cattle were to re- 
main with the perfon to whom they had been délivered. 
If the plaintiff ftill perlitted in exercifing the right, the 
défendant, could he not otherwife defend himfelf, might 
have an affife of freehold, dr the plaintiff ai affife of 
common. 

‘Tu defendant might fay, that the taking was juft, be- 
caufe he found them damage feaant, or doing damage in 
his land, and therefore he impounded them, as by the 
Jaw and eftom of the realm he might do, till fatisfattion 
was made him; that the plaintiff would not make farif- 
faétion, nor give fecurity for it; nor did he demand them 
upon gageand pledge ; or, ifhe did, they were tendered to 
him: ‘and of all this the defendant was to produce his feéla. 
Wthe plaintiff meant to deny the whole, he was to defend it 
(for fo Braéton expreffes himfelf, asif heconfideredthe plain 
tiff, in this fituation, in thetlight of a defendant) per legem. 
If he meant to reply to any particular parts of the defendant's 
anfwer; as, that though they were taken lawfully by the 
defendant, yet they were detained unjuftly againt gage 
and pledge, for he came with other credible perfonssto the 
defendant, and offered to make amends, which he refufed, 
and fill detained the cattle ; then, in cither of thele cales, 
he Was to produce a fulficient /e/?a: and if the defendant 
meant to deny the whole of the reply, he was to wage his 

} fo that then law would be waged on both fides. If 
c plaintiff denied that any damage was done, or that 


mean w= 


any was fhewn to him when he tendered amends, then 

the defendant was to produce a /eé%, to prove that he took 

them demaze feafant?. Where a defendant juttiGed for 
7 Brat. 153. 
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AY. VT. fecvice due, if the plaintiff Gaid there was nothing in arrear, 
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and produced a fufficient /eé#a to prove it, the taking being 
thas proved unjult, the defendant could not defend himafelf 
per legem*. , : / 

Ip « fervanit had taken cattle in the abfence of his lord, 
and, when they were afterwards demanded of the lord, he 
refuled to deliver them upon gage and pledge, then they 
were both liable, the one for the caption, the other for the 
detention; and if he avowed the caption, this did not free 
the fervant, but both of them became anfwerable for the 
fervant’s aét*. When the cattle had been once delivered 
by the judgment of the county court, they were not to be 
taker for the fame caufe, till the fuit was determined; and 
if any fhould prefume to take them again, it was confi 
dered asa breach of the peace, and there iffued a writ, 
ftating {pecially what had been done therein, and com~ 
manding the therifl, guid habas coram juptitiariis ad prix 
mak affifam, Ce. corpus ipfus B. ad refpond. de fecundad 
captions, &c. or the party might be heavily amerced in 
the theriff's court, coram te, et coram cufledibus placiter, 
sum corona neflra, ut caftigatio illa in cafu confimali aliis 
iimerem tribuat délinguendi, as sone of the forms of this 
writ expreffes it. ‘This fecond caption, or, asit was after- 
wards called, recaption®, as well as the firft, was to be 
proved by examining the /e‘2a produced on both fides 

Sometimes chattels were demanded under the name of 
averias* as where any one had begun to hedge, or raife a 
fence upon another's fi, and had brought a cart, bores, 
and tools there; if thefe were detained againit gage and 
pledges the queftion might be brought into the if 
wourt, in the above way, But here, if the plaintiff Z 
the feews was his frechold, the juriidtion of the county ® 
failed, and recourfe muft be had to an affife of novel dif 
$ 158. b. 2 «—- Marlb.c. 3, but we few it war ar 
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fcifin ; and in the mean time the things were to be ree CHAP. Vitty 


turned *. 

‘Tus have we travelled through the learning and prac- 
tice of the reign of Henry HI. It is with regret that we 
muft here take leave of an author who has been our 
conftant and faithtul guide through the intricate paths of 
this long purfuit. From thé time we are deferted by 
Braéton, we are left to make the remainder of out inquiry 
with fuch information as can be collected from many dif- 
ferent fources. Initead of having the whoie of the law of 
any particular period laid open to our view in a fyftemati- 
cal manner, we mult be content, except in a very few in- 

* ftances, to pick out the following part oF our narrative from 
fkatutes and records, yeat-books and other compilations. 

It appears from the inveltigation which we have juft 

"been making, that, notwithitanding the civil commotions 
of this reign might perhaps, in fome particular cafes, in 
terrupt or fufpend the full execution of the law, the lefrne 
ing of it wasadvanced two a very high deyree. The great 
pains beltowed by Henry II. on eflablithing our law and 
improving the adminiftration of juttice, enabled it to take 
deep root, and fupport itfglt through the reigns of Richard 
and John, though nor affifted by any particular regard 
from thofe monarchs, In this reign it had acquired a 
ftability, which withitood every difcouragement and check 
from the turbulence of the times, ; 

‘Tue ftudy of the civil and canon‘law had contributed 
to further this improvement, and to furnith confiderable 
aceeffions both of ftrength and ornament. ‘Thofe two laws, 
befides exciting an emulation in the profelfors of the com- 
» mon law to cultivate their own municipal cuftoms, afforded 
© from their treafures ample means of doipg it, Much was 
borrowed from thence, and ingtafted on the original flock 

{ of the Common law. But the manner in which this was 
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Witt. done is very remarkable. Though our writs and records 
Tu. 2 in the language in which the Roman. and ponti 
i jurifprudence were written and tqught, there is not in ci- 
ther the lea(t mark of imitation; the dtile of them is pecu~ 
liarly their own. The ft made of the civil and canon 
z law was much nobler than that of borrowing their lan~ 
i guage. To enlarge the plan and {Cope of our municipal 
. cuftoms ; ta fettle them upon principle; to improve the 
courfe of our proceeding ; to give confiftency, uniformity, 
and elegance to the whole;. thefe were the objets the 
ks lawyers of thofe days had in view: and to further chem, 
re. they fcrupled not to make a free ule of thofe more refined 
fyltems, Many of the maxims of the civil law were 
tranfplanted into ours ; its rules were referred tos parts 
of our-own cuftoms; and arguments grounded upon the 
principles ofthat jurifprudence were attended to'as a fort | 
of authority. ‘This was more particularly fo in what re- 
a latefi to perfonal property; while the Jaw of defcent, the 
i inquiry per famam, purgation, wager of law, and otter ~ 
| parts of our judicial proceedings, feem borrowed from the 
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ettachiamentorum ; and fo pailed away @ full CHAP. 
and almoft one month. 
Lp the theriff returned upon this laft writ, as it was 





‘Tus is the utmoft length to which the above procefs 
might be extended, if no gffoin was caft ; but if any effoins 
intervened, ‘and they were managed with dexterity, parti- 
cularly if the parties could effoin fimul et viciffim, the ap- 
pearance in court might be ftill further protracted. Delays 
‘were not.at an end, even after appearance. In real aétions, 
we haye feen how frequent occafion tiiere was for fummons 
and refummons; upon all which effoins might be caft. In 
all whether real or perfonal, there were writs of. 
venire, other jadicial proceft, together with dies dati 
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| within the Astute; which, in the terms of ity is literally 
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confined to the iffae of a writ, upon the return of a 

TL mer It is, therefore, not improbable that, in.fuch « 

the jultices exercifed a difcretion to fhorten the intervals 
the continuances, in the fame manner as we know they had, 
very frecly, in Iellening the number of them*, At any 
rate, the return of a venire facias for fammoning jurors 
mutt have been accommodated to the feafons withia which 
fich trials could bé had. “The dies datus, we know, was left 
not only to the difcretion of the court, but to the election 
‘of the parties 5 hence, dies amoris, and dies datus confenfu 
partium. 

Int general, however, the juftices were tied up to the 
times preforibed by this ftatute. ‘This prodaced great in- 
convenicnce ; to remove which the legiflature interpofed 
both in this and the following reign. 

Tw the very famie year an act was pall, by which the 
writ of dower was made an exception to the above fcheme 
of continuances ; for, in that, days were to be given at 
such fhorter intervals, in order that widows might pot be 
delayed in recovering the maintenance which the law had 
“provided for them. Ifa writ of dower came in ofabis of 
St Michael, day was tobe given only to the morrow of 
All Souls; if in guindend of St. Michael, to the morrow 
of St. Martin ; if in three weeks of St. Michael, in ata 
dis of St. Martin if ina month of St, Michael, in guine 
dond of St. Martin; if on the morrow of All Soulg, im 
Sack ns ve meat 
quindend of St. Hilary; if in oftabis of St. 
j of the Purification 5 if in guindend of Se. 
Martin, ix oifabis of the Purification 5 edlabis oF Ste 

in quindend of Easter 5 if in 
three weeks of Eafter; if on the morro 
Purification, in a month of Eafter; if in 
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power of difpenfing much farther: he-is 
‘of our kings who employed the claufe 
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